RECEIVED

CLERK'S OFFICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD APR 1§ 9 2005
RED ROOSTER CORPORATION f/k/a) STATE OF ILLINOIS
CLARK RETAIL ENTERPRISES, INC. ) Pollution Contro! Board
(CLARK OIL #2086), )
~ )
Petitioner, . )
) .
v ) PCB No. 05-125
) (UST — Petition for Review)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
. )
Respondent. )
NOTICE OF FILING
TO:  Ms. Dorothy M. Gunn ~ JohnJ. Kim, Esq. .
Clerk of the Board Division of Legal Counsel
Illinois Pollution Control Board Illinois Environmental Protection Agency
100 West Randolph Street 1021 North Grand Avenue East
Suite 11-500 Post Office Box 19276 '
Chicago, Illinois 60601 - Springfield, Illinois 62794-9276

(VIA FIRST CLASS MAIL) (VIA FIRST CLASS MAIL)

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Illinois Pollution Control Board an original and nine copies of Petitioner Red Rooster
Corporation f/k/a Clark Retail Enterprises, Inc.’s, PETITION FOR REVIEW OF LUST FUND
REIMBURSEMENT DECISION, ENTRY OF APPEARANCE OF EDWARD W.
DWYER, ENTRY OF APPEARANCE OF THOMAS G. SAFLEY, and ENTRY OF
APPEARANCE OF KENT E. MOHR, JR., copies of which are hereby served upon you.

Respectfully submitted,
RED ROOSTER CORPORATION f/k/a

CLARK RETAIL ENTERPRISES, INC,,
Petitioner,

Dated: April 14, 2005 By: Wﬁzm/m // Qﬁ(”‘”

Onejof ttorneys

Edward W. Dwyer

Thomas G. Safley

Kent E. Mohr, Jr.

HODGE DWYER ZEMAN
3150 Roland Avenue

Post Office Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

THIS FILING SUBMITTED ON RECYCLED PAPER




CERTIFICATE OF SERVICE

I, Thomas G. Safley, the undersigned, certify that I have served the attached
PETITION FOR REVIEW OF LUST FUND REIMBURSEMENT DECISION, ENTRY
OF APPEARANCE OF EDWARD W. DWYER, ENTRY OF APPEARANCE OF ..
THOMAS G. SAFLEY, and ENTRY OF APPEARANCE OF KENT E. MOHR, IR.,
upon:

Ms. Dorothy M. Gunn

Clerk of the Board

Ilinois Pollution Control Board
100 West Randolph Street
Suite 11-500

Chicago, Tllinois 60601

John J. Kim, Esq.

Division of Legal Counsel

Illinois Environmental Protection Agency
1021 North Grand Avenue East

Post Office Box 19276

Springfield, Illinois 62794-9276

by depositing said documents in the United States Mail, postage prepaid, in Springfield,

7WM | M_ |
Thox@sj&(ymey\*

Nlinois, on April 14, 2005.

HODW:001/Fil/NOF-COS — Petition for Review Red Rooster
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RECEIVE
CLERK'S oFF!CEm

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDAPR 19 2005

STATE OF ILLINOIS

RED ROOSTER CORPORATION f/k/a Pollution Control Board

CLARK RETAIL ENTERPRISES, INC.
(CLARK OIL #2086)

Petitioner,
(UST - Petition for Review)

ILLINOIS ENVIRONMENTAL

)
)
)
)
g
v. ) PCB No. 05-125
)
PROTECTION AGENCY; )
| ' )
)

Respondent.

PETITION FOR REVIEW OF LUST FUND REIMBURSEMENT DECISION -

Petitioner, RED ROOSTER CORPORATION f/k/a CLARK RETAIL
ENTERPRISES, INC. (“Petitioner”), pursuant to Sectionsb40 and 57.8(1) of the Illinois
Environmental Protection Act (“Act”) (415 ILCS 5/40 and 5/57.8(i)), and Subpart D of
35 11l. Admin. Code Part 105, hereby requests review of the final decision by the
Respondent, Illinois Environmental Protection Agency (“Agency”), denying Petitioner’s
request for reimbursement of certain corrective action costs incurred in response to two
releases of petroleum from underground storage tanks (“USTs”). In support of this
Petition, the Petitioner states as follows:

1. Petitioner is a former operator of certain property located at 4805 North
War Memorial Drive in Peoria, Illinois, hereinafter referred to as “the eite.”

2. Petitioner formerly operated the USTs located at the site.

3. The Illinois Emergency Management Agency was notified of two releases
from the above-described USTSs, in accordance with applicable requirements. Thereafter,
Petitioner performed corrective action in response to these releases, in accordance with

applicable statutory and regulatory requirements.




4. On June 25, 2002, Petitioner submitted an application for payment to the
Agency for corrective action costs incurred in response to releases from the above-
described USTs, in accordance with the applicable requifements.

5. On December 6, 2004, the Agency issued its final decision regarding the
June 25, 2004, application for payment. The Agency’s December 6, 2004, determination
stated thét certain costs included in the application for payment were not eligible for
payment from the Leaking Underground Storage Tank Fﬁnd (“LUST Fund”), because
they lacked supporting technical docurhentation, and further stated that this decision
constituted “the Agency’s final action with regard to the above invoices.” (See Exhibit A
attached.)

6. On January 13, 2005, the Agency an(i Petitioner provided the Illinois
Pollution Control Board .(“Boarc.l”)" with a joint Ré_quest for Ninety Day'Extension of
Appeal Period, pursuant to Section 40(a)(1) of the Act (415 ILCS 5/40(a)(1)) and 35 IIL.

- Admin. Code Section 105.208. On January 20, 2005, the Board issued an Order granting
" the extension request and eﬁtended the ﬁme for filing an appeal of the Agéncy’s
December 6, 2004, final determiriation until April 14, 2005.

7. Petitioner is seeking review of the Agehcy’s denial of reimbursement of
certain corrective action ‘costs incufred by Petitioner in response to releases of petroleum
from USTs at the site as described in Exhibit A. The Agency’s stated basis for its denial
of reimburéement of these costs is arbitrary, capricious, and without statutory authority.
Furthermore, the Agency is bound on review by the reasons given in its December 6,

2004, denial letter regarding access to the LUST Fund.

= S




WHEREFORE, for the aBove and foregoing reasons, Petitioner, RED ROOSTER
CORPORATION f/k/a CLARK RETAIL ENTERPRISES, INC., respectfully requests
that the Illinois Pollution Control Board grant the following relief:

1. Find that the Agency’s Decembef 6, 2004, final decision is arbitrary and

capricious, and without statutory authority;

2. Reverse the Agency’s decision denying certain corrective action costs as
set forth above;

3. Remand this matter to the Agency with instructions to issue payment of
Petitidner’s corrective action costs as provided for by the 'Act, but not inconsistent with
the Board’s Order, Withih 30 days of its entry;

4. Award Petitioner reasonable attorney’s fees and expenses incurred in
bringing this action; and

5. Award such furthe.r relief as deemed just and equitable in these premises.

Respectfully submitted,
RED ROOSTER CORPORATION f/k/a

CLARK RETAIL ENTERPRISES, INC.
Petitioner, ‘

| . - Thoma@éa i
Dated: April 14, 2005

Edward W. Dwyer

Thomas G. Safley

Kent E. Mohr, Jr. .
HODGE DWYER ZEMAN

. 3150 Roland Avenue

Post Office Box 5776

‘Springfield, Illinois 62705-5776

(217) 523-4900
HODW:001/Fil/Petition for Review — Red Rooster (Clark #2086)
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RECEIVED

: CLERK'S OFFICE
~ BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
APR 19 2005
RED ROOSTER CORPORATION f/k/a ) ,
CLARK RETAIL ENTERPRISES, INC. ) STATE OF ”-'-“NBO'aSrd
Pollution Control BO
(CLARK OIL #2086), )
)
Petitioner, )
)
V. ) PCB No. 05-125 .
) (UST — Petition for Review)
ILLINOIS ENVIRONMENTAL ) ' .
PROTECTION AGENCY, )
)
Respondent. )

ENTRY OF APPEARANCE OF EDWARD W. DWYER

NOW COMES Edward W. Dwyer, of the law firm of HODGE DWYER
ZEMAN, and hereby enters his' appearance on behalf of Petitioner, RED ROOSTER
CORPORATION f/k/a CLARK RETAIL ENTERPRISES, INC., in the above-captioned
matter. |

Respectfully submitted,
RED ROOSTER CORPORATION f/k/a

CLARK RETAIL ENTERPRISES, INC,,
Petitioner,

By: é&&w&wﬁ’{ W ﬂ“/ﬁ%/ / -

Edward W. Dwyer U
Dated: April 14, 2005

Edward W. Dwyer
HODGE DWYER ZEMAN
3150 Roland Avenue
Post Office Box 5776 -
Springfield, Illinois 62705-5776
(217) 523-4900

HODW:001/Fil/EOA-EWD Petition for Review Red Rooster




BEFORE THE ILLINOIS POLLUTION CONTROLFAEARD:

RED ROOSTER CORPORATION f/k/a. ) APR 19 2005
CLARK RETAIL ENTERPRISES, INC. )
’ TATE OF ILLINOIS

(CLARK OIL #2086), g P%llutlon Controi Board
Petitioner, )
)

V. ) PCB No. 05-125
: . . ) (UST - Petition for Review)

- ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )

ENTRY OF APPEARANCE OF THOMAS G. SAFLEY o
NOW COMES Thomas G. Séﬂey, of the law firm of HODGE DWYER ZEMAN,
and hereby enters his appearance on behalf of Petitioner, RED ROOSTER
CORPORATION f/k/a CLARK RETAIL ENTERPRISES, INC., in the above-captioned
matter.
Respectfully submitted,
RED ROOSTER CORPORATION f/k/a

CLARK RETAIL ENTERPRISES, INC.,
Petitioner,

v Moes A<
“Thomas U@)\)

Dated: April 14, 2005

Thomas G. Safley

HODGE DWYER ZEMAN
3150 Roland Avenue

Post Office Box 5776 .
Springfield, Illinois 62705-5776
(217) 523-4900

HODW:001/Fil/EOA - TGS Petition for Review Red Rooster




RECEIVED
CLERK’'S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD APR 19 2005

STATE OF ILLINOIS

RED ROOSTER CORPORATION f/k/a Pollution Control Board

CLARK RETAIL ENTERPRISES, INC.
(CLARK OIL #2086),

Petitioner,

(UST - Petition for Review)
JLLINOIS ENVIRONMENTAL

)
)
)
)
)
)
v. ) PCB No. 05-125
;
PROTECTION AGENCY, )
)
)

' Respondent.

ENTRY OF APPEARANCE OF KENT E. MOHR, JR.

NOW COMES Kent E. Mohr, Jr., of the law firm of HODGE DWYER ZEMAN,
and hereby enters his appeafance on behalf of Petitioner, RED ROOSTER .l
CORPORA’fION f/k/a CLARK RETAIL ENTERPRISES, INC., in the above-captioned
" matter.
Respectfully submitted,
RED ROOSTER CORPORATION f/k/a

CLARK RETAIL ENTERPRISES, INC.,
Petitioner,

e

Kent E.- ohr, Jr

Dated: April 14,2005

Kent E. Mohr, Jr.

HODGE DWYER ZEMAN
3150 Roland Avenue

Post Office Box 5776
Springfield, lllinois 62705-5776
(217) 523-4900

HODW:001/FiYEOA-KEM Petition for Review Red Rooster
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